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Special Needs Trusts and -
ABLE Accounts

Different options for
individuals with disabilities



ABLE Account is a tax-
advantaged savings account
for an individual who was

disabled before age 26 (age
46 after 2026).

Special Needs Trust is a
trust for the benefit of an
individual with disabilities.

/ J

Non-countable assets when determining
eligibility for government benefits.



Needs-based Government
Benefits

* Supplemental Security Income (SSI)

* SSl-linked Medicaid

* Medicaid Waiver programs

* Medicare Beneficiary Savings Programs
* Prescription assistance

e Supplemental Nutrition Assistance Program
(SNAP)

* Housing Assistance




SSi
Resources
Exclusmns

First $2,000 ($3,000 if married couple)

* Home of any value

e Carofanyvalue ‘
* Household goods and personal effects b
« Life insurance with face value less than S1,
*  Pre-paid Funeral or Burial Plot

e  Burial fund worth up to $1,500

. Retroactive SSI or SSDI payments for 9 months

 Special Needs Trust

ABLE Account ($100,000 limit for SSI
eligibility)



What is a
TRUST?

 TRUSTEE holds title to property
that is used for the benefit of a
BENEFICIARY.

 GRANTOR (Settlor/Trustmaker)
establishes rules of trust and
TRUSTEE agrees to administer
trust property according to
provisions of Trust Agreement.




Special Needs Trust

* Beneficiary is disabled (physically or mentally).
* Beneficiary control is restricted.

 Stated purpose to “supplement and not supplant”
government benefits — NOT a support trust.

* Trust is not a countable resource for SSI, Medicaid, etc.
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2 Types of Special Needs Trusts

Funded with assets
First-Party SNT: that belong to (Medicaid payback)
beneficiary.

Funded with assets
belonging to (No Medicaid
anyone other than payback)
the beneficiary.

Third-Party SNT:

12



* Beneficiary is disabled (physically or

How is a mentally).
Special NEEdS * Beneficiary control is restricted.

* Stated purpose to “supplement and
Trust not supplant” government benefits

different from — NOT a support trust.

5 * Trust is not a countable resource for
another trust: SSI, Medicaid, etc.
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Third-party SNTs

Created & funded
by any third party

Eligibility:

* Disabled beneficiary

Trust Assets:

e Cash, stock, real
estate, etc. (anything
that does not belong
to the beneficiary)

* No funding limits

SNT Grantor
decides where
assets go upon
beneficiary’s death

14



Third-Party SNT Options

Stand-alone Within another Testamentary
trust living trust Trust
Revocable or Created at time of
irrevocable. death pursuant to

will.
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SNT Disbursements




Can a special needs trust pay for
FOOD and SHELTER?

Usually YES,
but may affect certain government benefits.
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Trust Distributions — SSI Income

Trust principal is not a resource, but disbursements from the trust
may be income to the SSI applicant or recipient, depending on the
nature of the disbursement. POMS Sl 01120.200E.1.

* Cash paid directly from the trust to the individual is unearned income.

* Disbursements for food and shelter to a beneficiary receiving SSl is in-kind
support and maintenance (ISM) income. POMS SI 00835.001 & 00835.465.

* Disbursements from the trust to third parties that result in the beneficiary

receiving non-cash items (other than food or shelter) are in-kind income if the
items would not be excluded resources if retained into the following month.
(Example: Purchase of second vehicle.) POMS SI 01120.200E.1.a.
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Distributions That Are NOT Income

Disbursements from the trust to a third party are not income to the
trust beneficiary, unless they are considered income under POMS S|
01120.200E.1.a. & 01120.200E.1.b.

Disbursements made from the trust to a third party that result in the
beneficiary’s receiving non-cash items (other than food and shelter)
are not income if those cash items would become an excluded
resource if retained into the following month. (Example: Purchase of
computer.) POMS Sl 01120.200E.1.a.

Disbursements that are bona fide loans are not income. POMS SI
01120.200E.1.a. & 00815.350.




Third-party special needs trusts cannot hold

property that already belongs to the
beneficiary.

What happens if SNT is not the designated beneficiary of

life insurance funds or other property inherited under will
or living trust?

20



First-party Special
Needs Trust

Established by parent, grandparent, guardian, court or F
competent beneficiary 42 U.S.C. § 1396p(d)(4)(A)

Eligibility:

Trust Assets (unlimited amount):

Individual under age 65 who is disabled

Remaining Funds:

Property owned by beneficiary including bank
account funds, stock, real estate, personal injury
award, divorce settlement, inheritance funds not
directed to third-party SNT.

Income required by law to be assigned to first-
SNT including child support for disabled adult ¢
and military survivor benefits.

* Medicaid payback!




Estate Planning is Critical for
Families with Special Needs Child

F- AM); TESMWIL I

* Update Will to have property gifted to
third-party special needs trust.

* Change designated beneficiaries on bank
accounts, retirement accounts, life
insurance policies, etc.
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Inheritance from
Grandma

* If received outright (not left
to SNT), beneficiary can
transfer funds to first-party
special needs trust (or third-
party SNT if Will reformation
is available).
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Military Survivor
Benefits

Disabled Military Child
Protection Act

e SBP annuity payments can be
assigned to a first-party special
needs trust.

* Military requires affidavit of
specialization from attorney.

* |f not assigned to SNT, monthly SBP
payment is unearned income to
beneficiary and unspent funds on
first day of following month is
counted as a resource (asset).




Exceptions to Over-65 Additions
POMS S101120.203 and 01120.201.).1.e

e Additions to a first-party SNT after age 65 may count as income to
the beneficiary, depending on the source of the funds, and may
count as resources in the following months under regular SSI trust
rules.

* Additions do not include interest, dividends, or other earnings of
the trust. Payments from an annuity, support payments, or
Survivor Benefit Plan (SBP) payments that were irrevocably
assigned to the trust before the beneficiary was age 65 are also
not included.



Income Not Assighable to Special Needs Trust

SSA POMS S101120.200.G.1.c — Payments not assignable by law:
 Social Security Title Il and SSI payments;

* Temporary Assistance to Needy Families (TANF)/Aid to Families with
Dependent Children (AFDC);

* Railroad Retirement Board-administered pensions;
* Veterans’ pensions and assistance;

* Federal employee retirement payments (CSRS, FERS) administered by the
Office of Personnel Management;

* Private pensions under the Employee Retirement Income Security Act
(ERISA) 29 U.S.C.A., Section 1056(d).



Choosing a Trustee

* Parents

* Sibling

* Close Friend

* Corporate Trustee (Bank)
* Pooled Trust

NOT SNT BENEFICIARY!

SNT Trustee is NOT a
Guardian.
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Corporate Trustee vs. Family Member

* Corporate trustee fees typically range from 1.2% - 1.6%

* Family member arguably knows beneficiary best, but...
* Family member may have conflict of interest.
* Family member may not have time or want to serve as trustee.

* Family member must be willing to learn about government benefits and
deal with agencies.

* Siblings are worst offenders for messing up SNT administration.

» Consider trust protector/advisor to keep family members involved.

29



Choice of Trustee

* Trusted individual(s) willing to take on responsibility?
e Corporate trustee willing to act?

* Support team (trust protectors/advisors) available?

* Successor trustee provisions in place?

* Court involvement?

* Cost?

* Recurring needs of beneficiary?

30



* First-party or third-party SNT that is
managed by not-for-profit

POO LED organization.
SPEC'AL NEEDS * Individual beneficiaries have separate

sub-accounts.

TRUST * Assets from multiple beneficiaries are

42 U.S.C. § pooled together for purposes of
investment and management of funds.

1396p(d)(4)(C) ;

* Only cash assets accepted for most
pooled trusts



Advantages of Pooled Trust Sub-accounts

* Minimal funding usually allowed - great alternative when
SNT is uneconomical (or becomes uneconomical) to
administer.

* Pooled trusts have already been reviewed and approved by
SSA and other agencies so there is no delayed eligibility
waiting for trust review.

* Most pooled trusts are managed by known and trusted
organizations that understand trust laws, government
programs designed to help people with special needs, and
impact of trust disbursements on various needs-based
government benefits.
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Advantages of Pooled Trust Sub-accounts

...continued

* Most pooled trusts have simple and prompt
disbursement procedures that allow individuals and
their families to stay involved.

* A third-party neutral trustee can avoid conflict in families
where there may be disagreements over the use of trust
funds.

* In many states, funds can be retained by non-profit
agency in place of Medicaid reimbursement.
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SNT Benefits

 Eligibility for needs-based government programes.
* Allows for supplemental funds to enhance quality of life.

* Assistance with money management.
* Protection against financial abuse.
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Reporting Trust to SSA

* Report changes to SSA by 10t" day of

month following change. B A

* Trust will be reviewed by Special Needs
Trust Review Team.

e Use SSA appeal process as needed.




ABLE Accounts

* The Stephen J. Beck, Jr., Achieving a Better Life
Experience, Act sighed in 2014.

* Provides for tax-advantaged ONLINE savings

accounts for individuals disabled before age
26 (age 46 after 2026).

e Excluded as resource (limited amount of
funds) for needs-based government benefits.

* 49 ABLE plans nationwide — state residency
required for some plans. Some states allow
for state income tax deductions for
contributions made to an ABLE account.



Eligibility for ABLE Account

* Blind or disabled prior to the age of 26.

e (Can be over age 26 when opening account, as long as the disability
occurred prior to turning 26.)

e After January 1, 2026:

* |f age criteria is met AND individual is already receiving SSI and/or
SSDI benefits = automatically eligible

* If individual is NOT receiving SSI or SSDI benefits:
* Meet SSA’s definition of disability; and
* Receive physician’s disability certification
* Some states requires beneficiary to be state resident.
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by reason of medically determinable physical
or mental impairment that is expected to
result in death or last at least 12 months

$1,550/month (2024) - non-blind individual
$2,590/month - statutorily blind individual
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ABLE Account
Owner &
Manager

Beneficiary is
account owner.

Beneficiary or Authorized
Legal Representative
manages account.

Authorized Legal
Representative:

Parent

Legal Guardian

Power of attorney
agent

Spouse

Sibling

Grandparent

Representative Payee IN
SOME STATES



40

family members, friends, trustee of special needs

annual gift tax exclusion amount)
trust, etc.) and must be made in cash.

individual with disabilities
e ONLY ONE ABLE ACCOUNT PER BENEFICIARY

e Contributions can be made by anyone (beneficiary,

* $18,000 annual contribution limit (tied to IRS
* + additional $14,580 in wages earned by the



Rollovers from 529 College Savings
Accounts into ABLE Accounts

* Families that have a 529 College Savings Plan (529C)
can transfer the monies to an ABLE Account (529A)
without incurring a penalty.

* The rollover can be in amounts up to the annual
ABLE contribution limit.

* Both accounts must have the same beneficiary or be
a qualified member of the beneficiary’s family.




ABLE Account
Balance Limits (2024)

« $100,000 balance limit for SSI recipients.

* If SSI recipient’s ABLE account goes over $100K, SSI
benefit is suspended until the account is spent
down below $100K. Does not affect Medicaid.

 State limit for Medicaid-only recipients.

e $235,000 - S550,000 in most states.
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ABLE Account funds used for
Qualified Disability Expenses (QDE’s)

“that relate to the individual’s disability and are for the
benefit of maintaining or improving health,
independence or quality of life.”

This may include education, food, housing, transportation,
employment training and support, assistive technology, personal

support services, health care expenses, financial management, legal
and administrative services, etc.
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Non-Qualified
Fund Withdrawal

* Non-qualified funds withdrawn are considered an
asset when determining eligibility for means-tested
government benefits.

* Withdrawals for housing expenses must be spentin
the month the withdrawal is received or it will be
considered an asset.

* Tax Consequences.
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Withdrawals from ABLE Account

Withdrawals are not counted as income to the Designated Beneficiary but could
be considered as an asset if not spent for Qualified Disability Expenses.

. _ . Request paper check (7-10 days)
D Online withdrawal process E S
_— Electronic withdrawals (3-5 days)
Transter to personal checking Pay bills directly from online
@ or savings accounts and use ccount
debit card

ABLE Account can encourage beneficiary independence. .



Medicaid
Payback

* ABLE account requires a Medicaid = =
payback (reimbursement) in many = =
states. .

* Medicaid payback only affects
Medicaid benefits received after th
ABLE account is established.

e Outstanding QDE’s (which may ,
include funeral and burial expenses
can be paid before Medicaid )
reimbursement.




Closing an ABLE Account

When an account owner
passes away, the funds in
the account can be used for

such as funeral and burial
(before Medicaid payback).

qualified disability expenses

)

Remaining funds (after the
Medicaid payback if
applicable) can go to a
named successor
beneficiary.
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ABLE & ISM

* In-kind Support and Maintenance (“ISM”) is food
or shelter that somebody else provides for you.

* If a trust or third party pays for rent, mortgage,
food, or utilities, SSA reduces the amount of the SSI
benefits as much as $314.33 (in 2024) depending
on the type and value of assistance received.

e POMS SI 00835.465 identifies 10 items which count
as ISM: food (will be removed from list in
September), mortgage, real property taxes, rent,
heating fuel, gas, electricity, water, sewer, and
garbage removal.
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Fair Share
Exception:

* SSA will not apply ISM penalty
when SSI recipient pays fair
share of household expenses.

* Funds contributed to ABLE
account (from any source)
VLA belong to beneficiary (account
4 A - i owner) and can be used to pay
fair share of expenses.




ABLE Account & ISM Example

* Angela lives with parents. “Fair share” = $1,000 per
month.
* S600 SSI payment to parents each month

* S400 paid to parents from ABLE account

* Result: Angela avoids ISM charge and receives
maximum SSI.




Case Scenarios

Inheritance or Personal Injury Settlement
e SSlvs. SSDI benefits

e $10,000 vs. $S500,000

* Age 25 vs. age 45

* (Cash vs. real estate

 Family member trustee vs. support team

* Severe IDD vs. high functioning adult with disabilities
 Will vs. life insurance policy

* Courtinvolvement to transfer assets vs. POA
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Summary

Eligibility

* SNT - disabled beneficiary of
any age

 ABLE - disabled before 26

Cost

e SNT - costs SSS to set up and
maintain

e ABLE — Free

Taxes
* Tax-free growth with ABLE

Assets

* SNT - no limits on type &
amount of asset (as long as
trustee agrees)

e ABLE - yearly and total
limits (can only use cash)

Medicaid Payback

* No payback with third-
party SNT

Use both together!
* Third-party SNT
* ABLE Account
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Contact Information

Alison M. Packard

THE PACKARD LAW FIRM
1100 NW Loop 410, Suite 100
San Antonio, Texas 78213

alison@packardfirm.com
210-340-8877

www.packardfirm.com
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Upcoming Webinar

Navigating Tricare’s Autism Care
Demonstration: A Guide for Providers &

Military Families
July 31, 2024, 11:00 AM -12:00 PM ET

Join us for an informative webinar on the Tricare Autism Care
Demonstration, a critical program designed to support military
families with members diagnosed with Autism Spectrum
Disorder (ASD). This session will provide an in-depth overview
of the program, outlining the specific services and supports
offered, eligibility criteria, and the enrollment process.

Eﬂneﬂpﬂm
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Military Family Readiness Academy

August - September 2024

Self-paced course for all disciplines

Live learning events with experts
Engagement opportunities with colleagues
Free continuing education credits

[ OneOp.org/series /Economic-Readiness-and-Military-Family-Well-Being
7
1,4
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Continuing Education
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— This webinar has been approved for

-

E% 1.5 continuing education (CE) credits:

University of Texas at Austin, Steve Hicks School of Social Work (Social Work, LPC,
LMFT)

Commiission for Case Manager Certification

Patient Advocate Certification Board to Board Certified Patient Advocates (BCPA)
Association for Financial Counseling and Planning Educators (AFCPE)

Center for Financial Certifications for CPFCs

American Association for Family and Consumer Sciences (AAFCS) for Certified in
Family and Consumer Sciences (CFCS)

American Association for Family and Consumer Sciences (AAFCS) for Certified
Personal and Family Finance Educator (CPFFE)

Certified Family Life Educators (CFLEs)

OneOp certificate of attendance available.

Hatwnrk.

https://oneop.org/learn/160052/

Evaluation Link

Go to the event page for the evaluation and
post-test link.

Continuing Education

Questions?

ce@oneop.org
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Connect with OneOp

Explore upcoming events, articles, resources, and more!
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